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1. THE DEPUTY JUDGE: This is an application to quash the decision of the Housing Benefit Review Board of the City of Westminster made on 15th September 1996 which confirmed a decision of the City of Westminster on 8th March 1996 that the Applicant's weekly rent should be reduced from £174.51 to £150 for the purpose of calculating his entitlement to housing benefit, and further for mandamus to consider the matter afresh before a differently composed Board. The application is made with the leave of Dyson J which was granted on 21st July 1997.

2. The Applicant is a Lebanese citizen who came to the United Kingdom in 1994 and sought political asylum. He is now 32, married with a daughter born on 13th August 1996. He is unemployed and lives on income support.

3. The history of the matter is that after arriving with his wife in 1994, the Applicant took rented accommodation in a flat in the W2 district of London. In September 1995, he had to move out of that accommodation because the landlord wished to refurbish the flat, and from September to December 1995, he looked for a one bedroom flat throughout the whole of Westminster and neighbouring areas. He was refused housing association accommodation. He eventually found a flat at a rent of £170 per week, but was then refused a tenancy when the agents or the landlord found he was dependent on housing benefit. Finally he found the flat in which he now lives. The rent asked was £190 a week but he was able to negotiate it down to £174.51 and moved in December 1995. He claimed housing benefit at that stage.

4. On 10th January 1996, the rent officer determined that his rent was not significantly above a market rent. On 20th January 1996, the authority determined that his rent was to be treated as reduced to £150 for the purpose of calculation of housing benefit and awarded benefit of £139.47 per week. On 8th March on review the Authority confirmed the reduction and award. On further review and hearing by the Board on 29th July 1996, the Board confirmed the Authority's decision.

5. The Applicant did not attend at that hearing, this was very shortly before the birth of his daughter. The decision of the Board, although made on 29th July 1996, was finally issued on 15th September. On 12th December some three months later, it was corrected in two respects.

6. Since that time, the Court has been provided with an affidavit by Mrs Blois sworn in September 1997 which purports to explain and elucidate the manner in which the Review Board went about performing their function. I shall have to refer to that later in this judgment.

7. The grounds of application are threefold: first, failure to make adequate findings of fact or to give adequate reasons for the decision. Second, misdirection in law by directing themselves that the reduction in the Applicant's rent was required to be the same as the difference between the rent payable and the cost of suitable alternative accommodation, whereas properly directed the difference is only a limit on the maximum amount of the reduction or, alternatively, that the Board failed to consider whether to reduce the rent by an amount less than the difference.

8. Thirdly, an added ground, a misdirection in law by directing themselves that the decision of the Board on further review of the authority's refusal to review its decision was to be based solely on the facts as they were at the date of the original claim for benefit.

9. The statutory provision of housing benefit is established under section 130 of the Social Security Contributions and Benefits Act 1992. The appropriate maximum housing benefit is determined in accordance with regulations made under section 130(4). So far as the regulations are concerned, the relevant provisions in this case are Regulation 11(2) of the Housing Benefit (General) Amendment Regulations 1995, it is headed: "Restrictions on unreasonable payments".

10. The first matter for consideration in that paragraph relates to the size of the dwelling, that is not in issue in this case. The second matter is in sub-paragraph (2)(c) and the point to be considered is whether the rent is unreasonably high. The Authority are required to treat the Applicant's eligible rent as reduced by such amount as it considers appropriate, having regard, in particular, to the cost of suitable alternative accommodation elsewhere, and the maximum housing benefit must then be calculated by reference to the difference in the text. The text is:
(2) The appropriate authority shall consider-
(a) whether by reference to a determination or redetermination made by a rent officer in exercise of a function conferred on him by an order under section 121 of the Housing Act 1988 or as the case may be section 70 of the Housing (Scotland) Act 1988 or oherwise whether a claimant occupies a dwelling larger than is reasonably required by him and others who also occupy that dwelling (including any non-dependants of his and any person paying rent to him) having regard in particular to suitable alternative accommodation occupied by a household of the same size: or
(b)...
(c) whether by reference to a determination or redetermination made by a rent officer in exercise of a function conferred on him by an order under section 121 of the Housing Act 1988 or as the case may be section 70 of the Housing (Scotland) Act 1988 or otherwise whether the rent payable for his dwelling is unreasonably high by comparison with the rent payable in respect of suitable alternative accommodation elsewhere."

11. The other relevant regulations are nos 76, 77, 78, 79, 81, 82, 83, 84 and 85. There is no need for me at this stage to set out those regulations.

12. The first issue for the Court is whether the Respondents gave adequate reasons for the finding that the rent paid by the Applicant is unreasonably high. In relation to that I have come to consider the relevance of the letter of 14th March 1997, which is referred to by Mrs Blois in her affidavit of September 1997.

13. Reasons for the decision are required by Regulation 83(4)(b) and in relation to that requirement, there are a number of authorities to which I was referred. I must therefore direct myself by reference to them. The first is R v Sefton Metropolitan Borough Council ex parte Cunningham (1991) 23 HLR 534, there is no need to recite the facts. The passage relied upon in relation to reasons is to be found at the end of Hutchison J's judgment. At page 543, he said in the penultimate paragraph:
"The provisions of the regulations as to the duty to give reasons are clear. In a context such as this it is plain on authority that the reasons need not be elaborate; they need not be the sort of reasons that one would expect to find, for example, in a judgment of the court, but they should be sufficient to enable the parties to appreciate that the relevant matters have been taken into consideration and to understand why it is that they have succeeded or failed as the case may be. The reasons in this case I think were not."

14. The next case is R v City of Bradford ex parte Parveen (1996) 28 HLR 681. The passage there referred to, in the judgment of Mr Roger Toulson QC, sitting as a deputy judge is at page 688. He said at that page:
"I do not consider that the judgment in ex p Ermakov precludes the Council from saying that it gave consideration to the various matters which Mrs Dzerins deposes to having considered. A judge or arbitrator in giving a judgment or stating an award will, it is to be hoped, consider all the matters raised by the parties. In his judgment or award he will state the reasons which cause him to come to his decision, but he does not have to refer to every matter which he has considered. I do not consider that it would be right to place a higher burden on a local authority exercising its functions under the Act. The principle was stated by Megaw, J. in Re Poyser and Mills' Arbitration (1964) 2 QB 467, in a passage cited with approval on many subsequent occasions, at page 478.

'Parliament provided that reasons
shall be given, and in my view that must be read as meaning that proper, adequate reasons must be given. The reasons that are set out must be reasons which will not only be intelligible, but which deal with the substantial points that have been raised.'"

15. Then the case of R v Westminster City Council ex parte Ermakov (1996) 2 All ER 302 and the passages relied upon there are at pages 315 and 316 in the judgment of Hutchison LJ. At page 315H he said:
"(2) The court can and, in appropriate cases, should admit evidence to elucidate or, exceptionally, correct or add to the reasons; but should, consistently with Steyn LJ's observations in Ex p Graham , be very cautious about doing so. I have in mind cases where, for example, an error has been made in transcription or expression, or a word or words inadvertently omitted, or where the language used may be in some way lacking in clarity. These examples are not intended to be exhausted, but rather to reflect my view that the function of such evidence should generally be elucidation not fundamental alteration, confirmation not contradiction. Certainly there seems to me to be no warrant for receiving and relying upon as validating the decision evidence - as in this case - which indicates that the real reasons were wholly different from the stated reasons. It is not in my view permissible to say, merely because the applicant does not feel able to challenge the bona fides of the decision-maker's explanation as to the real reasons, that the applicant is therefore not prejudiced and the evidence as to the real reasons can be relied upon. This is because, first, I do not accept that it is necessarily the case that in that situation he is not prejudiced; and, secondly, because, in this class of case, I do not consider that it is necessary for the applicant to show prejudice before he can obtain relief. Section 64 requires a decision and at the same time reasons; and if no reasons (which is the reality of a case such as the present) or wholly deficient reasons are given, he is prima facie entitled to have the decision quashed as unlawful."

16. Further at page 316G he said:
"Nothing I have said is intended to call in question the propriety of the kind of exchanges, sometimes leading to further exposition of the authority's reasons or even to an agreement on their part to reconsider the application, which frequently follow the initial notification of rejection. These are in no way to be discouraged, occurring, as they do, before, not after, the commencement of proceedings. They will often make proceedings unnecessary."

17. Finally, I was referred to R v Doncaster Metropolitan Borough Council ex parte Nortrop (1996) 28 HLR 862 at 873 and 4. Where Mr Justice Brooke said at page 873:
"[Mr Manning who appeared on behalf of

18. Mr Nortrop] relied in support of his contention on the principles to which I have already referred which set out the investigatory function of a body like a Housing Benefit Review Board, which is not simply adjudicating on litigation between two parties but has a positive duty of ascertaining on the evidence before it whether an applicant is entitled to a particular benefit to be available from public funds.

19. The respondents have filed an affidavit by the Chairman of the Review Board in which he seeks to set out in some detail why the Review Board approached the matter in the way they had. However, the Court of Appeal has very recently set out in clear terms the effect of earlier decisions of both this court and the Court of Appeal as to the proper approach by a court where a statutory body has a duty to give reasons and then seeks to supplement its reasons by putting evidence before this court. This is the decision in R v City of Westminster ex parte Ermakov .

20. Then Brooke J as he was, cited the passage from Hutchison LJ which I have read.

21. It seems to me, that I have to start by considering the nature of the Applicant's case as it was put before the Board. The written submissions made on behalf of the Appellant to the Board were, no doubt, drawn by his solicitors. They are further referred to in the note of material facts and reasons for the decision of the Board at the hearing on 29th July 1996, in paragraph 3 of that note in these terms:

22. Mr Mehanna did not attend the hearing, but the Board considered the evidence he had supplied in support of his appeal, contained at Appendices 4, 5 and 6 of the Director of Finance's report."

23. That passage was supplemented to make it clear that the solicitor's 17 page submission had been considered. Those 17 pages would include not merely the written submissions but the supplementary material.

24. In addition to that material, I have to consider the Respondent Authority's case to the Board, and that is to be found summarised in the same note of the Board's decision in paragraph 2, where it is recorded that:
"Mr Woodward of the Housing Benefit Office, presented evidence in support of the Director of Finance's case. He stated that;
(a) Mr Mehanna is a married man aged
30 years and occupies a one bedroom flat at 51 Parsons House, W2, with his wife Sanaa Nazih, age 23 years. He does not fall within any of the protected vulnerable groups under Regulation 11(3) of the... Regulations.

(b) Appendix 2 showed all the rents referred to the Rent Officer for one bedroom flats for the North Westminster areas between June to December 1995. Of the 209 rents referred the rent of £174.51 was situated in the top 21% of the distribution. 62% of the referred rents were situated at or below the restricted rent of £150 per week.

(c) The Rent Officer's determination... gave a reasonable market rent for the property of £150 per week. Officers restricted to £150 as they considered that this was the cost of suitable alternative accommodation elsewhere and £174.51 was unreasonably high in comparison. Suitable alternative accommodation elsewhere was identified as a one bedroom property secured under an Assured Shorthold Tenancy. The restricted rent was situated at a point where a large percentage of housing benefit claimants were able to secure accommodation. In identifying the cost of suitable alternative accommodation officers were not drawn to the cheapest property in a range, but to an amount which embraced a reasonable proportion of the market in suitable accommodation. The figure of £150 was situated toward the upper half of the range.

(e) As far as officers were aware,
Mr Mehanna had no special accommodation requirements."

25. The Board decided that the rent was unreasonably high by comparison with the rents to which it had to be compared. It is submitted, on behalf of the Applicant, that the process involved three stages, consideration of the comparative type of accommodation, consideration of a range of rents and, finally, a comparison of the rent within that range.

26. Mr Cox for the Applicant submitted in paragraphs 8 and 9 of his skeleton argument that the Respondents had identified the comparative type as, "a one bedroom flat in the northern area of Westminster on an assured short hold tenancy." He said, however, they had failed to explain why they chose North Westminster as appropriate, and given that the Applicant had made specific contentions to the contrary, namely that the relevant area was the W2 postal district, the decision was flawed, subject to that point, no complaint was made about the choice of comparative type.

27. Further, Mr Cox submitted in his skeleton argument at paragraphs 17 and 18 in relation to the range of rents, that the Board had had the Applicant's written evidence of his inquiries about rent for accommodation of a comparative type. The Applicant had relied upon that evidence to argue that the range of rents for comparative accommodation is higher than that contained in the analysis put forward by the Authority; that the Board failed to say whether it had rejected the Applicant's evidence, or accepted it but considered it to be outweighed by other evidence, and that the Board's subsequent statement suggests that it considered this evidence irrelevant. What is submitted is, that while that evidence would have gone to the irrelevant availability test under regulation 11(3), it also went to the actual market rent for the comparative type.

28. The submissions on the range of rents are contained in paragraphs 10 to 16 of the skeleton argument, I shall deal with their contents subsequently.

29. In relation, therefore, to the first topic for consideration, type and location of the property, there was no dispute as to the nature of the accommodation, there was a dispute as to its location and as to whether the search or relevant area should be limited to W2 postal district or extended to cover the whole of North Westminster.

30. The basis of the decision of the Board, it seems to me, was quite clearly the case as put forward by the authority. I read the findings which are to be found in the same note at paragraph 4 of the finding of the Board:
"The Board found as facts the following:

(a) Mr Mehanna is a married man aged 30 years and occupies a one bedroom flat....

(b) Neither the Director of Finance nor the applicant produced evidence of any specific accommodation requirements or needs. The Board was satisfied that the vast majority of properties listed in Appendix 2 [that is Appendix 2 to the authority's case] included those held on an Assured Shorthold Tenancy. Suitable alternative accommodation was therefore a one bedroom flat in the Northern area of Westminster on an Assured Shorthold Tenancy."

31. It seems to me, that those passages are a clear acceptance of the case made by the Authority and a clear rejection, accordingly, of the Applicant's case that the area for consideration was limited to the W2 postal district.

32. As to the range of rents, the findings continued:
"The rent payable in such suitable alternative accommodation elsewhere was £150 per week. The evidence provided at Appendix 2 was indicative of referrals from the housing benefit claimants to the Rent Officer Service between June and December 1995. It included details of 209 one bedroom flats in the Northern area of Westminster. Of all the charges in a range of £10 bands up to £250, the rent payable by Mr Mehanna was in the top 21% of the scale. On the basis of this evidence, it was felt that £150 represented a fair approximation of the rent payable in suitable alternative accommodation elsewhere given that this was the band at and below which the majority of rents referred to the Rent Officer fell. The rent of £174.51 fell toward the top end of the distribution whilst 62 % of rents fell at a level of £150 per week or below. Furthermore 41 % of rents referred to the Rent Officer in W2 fell at or below £150.

Accordingly, the rent payable was unreasonably high in comparison to the rent payable in suitable alternative accommodation elsewhere. The eligible rent should therefore be reduced by £24.51 per week."

33. Those were the findings of fact, and as far as the decision was concerned, the decision followed those findings, and the reasons given were put very succinctly in paragraph 6:
"The Board took this decision because it was satisfied that the rent payable of £174.51 per week at the accommodation was unreasonably high compared with the rent payable in suitable accommodation elsewhere, which was found to be £150 per week. The eligible rent should therefore be reduced by £24.51. In reaching this decision the Board had regard to the submissions of both parties."

34. It is not for the Court to consider on review whether the evidence of the Appellant was to be preferred. It seems to me, that in relation to the relevant area, to the range of rents, and to the comparison made by the Board, that the Board had material on which they were entitled to come to the decision to which they came.

35. The letter of 14th March, to which I have referred, was written at a time when the decision of the Board was under challenge and was intended, it seems to me, to set out arguments of relevance to the contentions put forward by the Applicant. It is apparent when that letter is considered in detail that it is really no more than argument. I need only refer very briefly to the headings in the letter, the first one is "Findings and reasons". That is the statement of law. The next heading is by reference to the submissions made, "The Applicant's failure to find properly". Again the remarks are matters of argument rather that elucidation of the decision. The same goes for the subsequent headings, "The Rent Officer's determination", and "The geographical area". The point made is that North Westminster is said to be an appropriate area, and some remarks are made about its characteristics, those remarks do not seem to me to be elucidation of the Board's decision. As to the appropriate amount, the letter starts off by commenting that the Board accepted the costs of suitable accommodation elsewhere as being the determining factor. That was perfectly apparent from the Board's decision. Further remarks are directed to other points taken, but none of those remarks, it seems to me, constitutes elucidation of the decision itself.

36. The subsequent affidavit evidence goes to the nature of the evidence before the Board and the availability to the Applicant of the materials relied on by the Board for the purposes of their comparison of rents.

37. In my view, the affidavit of Mrs Blois is acceptable as elucidation within the guidance provided in the Ermakov case because it explains the Boards's knowledge of these matters. What is said in paragraph 6 is that the Board members have built up a considerable amount of specialised knowledge of the workings of rent officers and of the basis of statistics presented to them in such cases and the circumstances of rented accommodation within the City of Westminster.

38. In paragraph 7, it is said the Board was aware that the evidence from rent officers only concerned tenancies within the City of Westminster and that the majority of tenancies within the City of Westminster were assured shorthold tenancies for either 6 or 12 months, tenancies for more than 12 months being rare.

39. In paragraph 8 it is stated that the rent officer referral to the knowledge of the Board would not include council secured tenancies or housing association property, because the rents of such accommodation are generally lower than those in the private sector, and the Applicants would not be likely to get such accommodation.

40. In paragraph 10, in this case, the evidence included a statement from the rent officer with regard to the W2 area, that the referred rent was not significantly above a reasonable market rent. The Board was aware and took account of the fact that that statement was derived from referrals made to the rent officer in respect of properties within the W2 locality only. The Board decided that the area of comparable accommodation for these Applicants was not restricted to that area; and they observed that the claim which was being appealed was made in December 1995. The Board had knowledge of the areas concerned and the nature of the North Westminster area and its large supply of residential accommodation and the transportation links.

41. In paragraph 11, it is stated that:
"This was a case where the determining factor was decided to be the cost of suitable accommodation elsewhere within the district. [That is Westminster District] There were no other relevant factors which would leave the Review Board to exercise its discretion in another way. These were two young people who were fit and had no particular connection with this specific part of the district. In December 1995 the Applicant's wife would either not have been pregnant or the pregnancy was in its early stages. The type of accommodation which they could occupy was not restricted."

42. In my judgment, the Board are entitled to rely on their knowledge gained from their experience as a Board of the area with which they are concerned, and there is nothing unfair in that knowledge. The Board acted, in my view, on the basis of the evidence put before them by the authority, and the explanation given by Mrs Blois is consistent with what is stated in the decision itself, namely that the Board accepted the Authority's case.

43. There were further affidavits put before the Court but, in my judgment, they introduce further evidence which was not before the Court and which, in accordance with the Ermakov guidance should not be relied upon by the Court. My decision on these points follows, as I have indicated, from the cases I have already cited and also from the further case of R v Housing Benefit Review Board for East Devon District Council ex parte Gibson & Gibson (1993) 25 HLR 487 at 493. This was a decision of the Court of Appeal. The learned Master of the Rolls said at page 493 by reference to the scheme of the Act and regulations:
"It is, accordingly, clear that this whole scheme is directed to mitigate the demand on public funds where recipients of housing benefit and paying rent above the market level or living in accommodation which is larger than reasonably necessary to meet their needs, or living in accommodation which is unreasonably expensive."

44. At the foot of the page he continued:
"The effect of the regulations, therefore, under regulation 11(2)(c) is to confer a discretion as to whether the rent should be restricted but, in a case which falls within 11(3), to deny the local authority or the Review Board a discretion to restrict the rent, unless it is in effect satisfied that there is alternative accommodation suitable for the reasonable needs of the beneficiary and his family which is available on the market at the level of the rent allowed."

45. At page 494, the Master of the Rolls went on to say:
"Thirdly, it has been emphasised, and quite rightly emphasised, that the judgment as to whether the statutory criteria are met, and the judgment as to whether a discretion should be exercised or not, is conferred in the first instance on the local authority and in the second instance on the Review Board, and in no circumstances whatever on any Court. There cannot, accordingly, be any circumstances in which it could be proper for the court to seek to substitute its own judgment for that of the local people to whom this extremely sensitive task is entrusted.
Fourthly, it must be recalled that the review body is a lay body, whether or not it has a legal clerk, and its reasons cannot fairly be required to display the skills which a legal draftsman would be expected to bring."

46. That sentence is particularly relevant in this case, because it is quite clear from the intervals from the date of the Board's hearing at the end of July, to the date at which their decision was issued in September and the date at which it was revised in December, that there was a legal input to the drafting of the decision. Nevertheless, it was, I am satisfied, a decision of the Board as lay members.

47. The then Master of the Rolls continued at page 496 to state that:
"In the course of his judgment Simon Brown J, helpfully identified four questions...

Question 1: Was the rent payable for the applicants' dwelling unreasonably high by comparison with the rent payable in respect of suitable alternative accommodation elsewhere? That question the judge derived from the first limb of paragraph 2(c) [of Regulation 11.]

Question 2: Was suitable cheaper alternative accommodation available, taking into account the nature of the alternative accommodation and the facilities provided, having regard to the age and state of health of the claimant and his family? That question the learned judge derived from the first limb of paragraph (3) and paragraph (6)(a)."

48. The Master of the Rolls went on:
"The challenge on behalf of the Applicants has concentrated on those two questions."

49. There were other questions raised and, in particular, at page 497 on the answer to the second question, the Master of the Rolls said:
"The appellants' case at the hearing simply was that accommodation substantially cheaper than they occupied was not available on the market, and they submitted that when, rarely, such accommodation was available, the landlords required a deposit to be made, they required rent to be paid monthly in advance and they required a third party guarantee of the rent. The appellants produced letters from local estate agents which supported that contention, and it appears that they gave evidence of fruitless inquiries which they themselves had made."

50. Those passages indicate that the nature of the facts in the Gibson case were not dissimilar from the facts in this case.

51. The local authority there gave evidence. It was held that that evidence was inadequate. At page 499, the Master of the Rolls, having gone through the evidence said:
"But there the evidence stopped and no indication is found as to what the Review Board concluded about the evidence that private landlords, as a matter of routine, demanded payments of deposits, payments of rent monthly and in advance, and third party guarantees."

52. At the foot of page 499, he said:
"I am, however, persuaded that there is very considerable force in the criticisms that she makes both of the lack of factual findings and of reasons, bearing in mind, as I do, that a high degree of artistry and legal sophistication cannot be expected in a decision of this kind. The basic question, of course, is: What led the Review Board to form the opinion that alternative accommodation suitable for the reasonable needs of the applicants and their family was available on the market at the level of rent allowed, and upon what basis did they feel able to reject the contrary case which the applicants advised?"

53. In that case, he found that those questions were not properly answered in the decision of the Board and the reasons given for it. I need not refer to the other judgments which were to the same effect.

54. It seems to me, that the further case of Hammington v Berker SportCraft Ltd a case of the Employment Appeal Tribunal (1980) ICR 248 is to be distinguished. At page 249 the facts are set out:
"... on April 14, 1979, that he was not entitled to compensation for future loss of earnings following his unfair dismissal... on the ground that it was not proper for the industrial tribunal to draw on the knowlege and experience of one of their members, who possessed expertise in trades connected with the employee's former employment, in coming to the conclusion that the employee should have obtained employment by the date of the hearing, when no proper evidence as to the availability of such employment or the rates of remuneration prevailing in such employment had been placed before the industrial tribunal."

55. At page 251, there is a citation from the judgment of Lord Widgery CJ. In the case of Wetherall v Harrison (1976) QB 773, where he said:
"So I start with the proposition that it is not improper for a justice who has special knowledge of the circumstances forming the background to a particular case to draw on that special knowledge in interpretation of the evidence which he has heard. I stress that last sentence, because it would be quite wrong if a magistrate went on, as it were, to give evidence to himself in contradiction of that which had been heard in court. He is not there to give evidence to himself, still more he is not there to give evidence to other justices; but that he can employ his basic knowledge in considering, weighing up and assessing the evidence given before the court is I think beyond doubt."

56. Those remarks seem to me to be applicable to the Board's decision in this case, and reading on from the judgment in the Hammington case, Talbot J said at page 253 that:
"... the expert knowledge of [the member of the tribunal there] was not merely used for weighing up, or interpreting the evidence but it was substituted for the evidence, or as part of the evidence, and that had never been put to the employee or to his representative so that it could be dealt with."

57. That seems to me to be a very different set of facts from that which I have to consider. Accordingly, I find that the Respondents were entitled to consider the North Westminster area. That they were entitled to find that the rent officer's remit was narrower. And that it was proper for him to limit his consideration to the W2 postal district, but that his finding did not require them to limit their consideration in the same way and they were entitled to consider the wider area of North Westminster.

58. I find that the Board had evidence of an active market in property in the W2 postal District and North Westminster generally, and I find that Appendix 2 in the Authority's case before the Board was accurately based on assured shorthold tenancies, as the Board understood it or was preponderantly so based. Accordingly it was material on which the Board were entitled to rely in directing themselves as to the nature of the market in accommodation. I, therefore, accept the finding that the Respondents were entitled to find that the Applicant's rent was unreasonably high.

59. On the second issue before the Board, what should be the amount of the deduction? The Applicant's submissions are to be found conveniently in the skeleton argument for the Applicant at paragraph 26. There are four points mentioned there, and the Respondents' submission in relation to those four factors is quite simply, that they are not relevant.

60. I go on to the third ground, the linked issue as to what is the date at which the Respondents were entitled to find the facts for the purposes of their decision and, associated with that, was the Applicant's wife's pregnancy relevant to their considerations?

61. The Applicant's submissions again are to be found conveniently set out in the skeleton argument at paragraphs 33, 34 and 36 and the Respondent, once again, quite shortly submitted that those matters are not relevant.

62. As to those matters I find, on the question of date, that the Respondents were not limited to consideration of the facts at the date of the application on 8th December 1995 and were entitled to and should have considered any relevant material up to the date of their decision on the time of the hearing on 29th July 1996.

63. I find that over that period, the factors identified in the Applicant's submissions, factors 1 to 4 were not relevant. The birth of the child in August 1996, some two weeks after the hearing by the Board, would have been relevant as being a material change and potentially relevant to the nature of the accommodation, but that event had not happened at the date of the hearing and, in my judgment, the Board were entitled to disregard it.

64. In the result, in my view, the Respondents are entitled to conclude as they did on the amount of the appropriate reduction, and the application must be dismissed.

65. MR WALSH: My Lord, I have two applications, the Applicant has been legally aided throughout, I seek legal aid taxation?

66. THE DEPUTY JUDGE: Yes. You may have an order for legal aid taxation.

67. MR WALSH: My Lord, yes. My Lord, I have instructions to apply for leave to appeal. The possible argument, I suggest, not having considered your Lordship's judgment in any detail, and not, of course, having represented the Applicant----

68. THE DEPUTY JUDGE: What is the point of principle on which you want to appeal, Mr Walsh?

69. MR WALSH: My Lord, it is about what is the relevant date. How should I put it, what are the relevant factors and at what date should the Housing Review Board take these into account for ascertaining the amount, the reduction?

70. THE DEPUTY JUDGE: As I understand it, the Board's decision, it seems to me, is clear, that they restricted themselves to a consideration of the facts at the date of the application in December 1995. In my judgment, they were entitled to consider subsequent factors, factors that occurred or emerged subsequently but, in this case, on the information available, nothing occurred between December 1995 and the date of the hearing in July 1996 that would have required the Board to take it into account.

71. MR WALSH: There is the other matter that I draw my Lord's attention to about the Applicant's wife being pregnant. I heard what my Lord said. The actual birth of the child would impact on the nature of the accommodation.

72. THE DEPUTY JUDGE: Potentially, I make no finding of fact on that, because that is not the function of the Court but, plainly, the birth of the child could affect the nature of the accommodation required, that is all that I can find.

73. MR WALSH: Not the pregnancy itself?
THE DEPUTY JUDGE: Exactly.

74. MR WALSH: I am obliged, my Lord.

75. THE DEPUTY JUDGE: Do you want leave because, at the moment, I am disposed to refuse you leave, because that does not seem to be a question of principle.

76. MR WALSH: My Lord, yes, I hear what my Lord says.

77. THE DEPUTY JUDGE: Do you ask for it?

MR WALSH: Yes, my Lord.

78. THE DEPUTY JUDGE: I shall refuse.

79. MISS WILKINS: My Lord, simply on the question of costs, I do of course understand that the Applicant is legally aided, but I do ask for an order for costs, but subject to the usual legal aid enforcement restriction.

80. THE DEPUTY JUDGE: Mr Walsh, I think Miss Wilkins is entitled to that order, it does not impact on your client's position, unless funds suddenly become available?

MR WALSH: No, my Lord.

THE DEPUTY JUDGE: Yes, thank you.
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